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the discretion of this court, I direct that each party shall pay his 
own costs. 



The question decided in the foregoing 
opinion is one of the highest importance, 
not only in its general bearing upon all 
contracts, but more especially, in re- 
gard to the particular class of contracts 
here presented. There can be no ques- 
tion that all contracts, intended to inter- 
rupt or control the freedom of elections, 
in any form, or to any extent, must be 
regarded as against the policy of the 
law, and consequently void. And this, 
we think, results most unquestionably 
from the general principles of the com- 
mon law, altogether independent of any 
statutory enactments upon the subject. 
It requires no argument to prove that 
the freedom of elections, in every de- 
partment of the government, is the in- 
dispensable condition of their existence. 
It may be true that no such thing exists, 
in fact, or even can exist, under the 
present state of public opinion. But 
they are nevertheless valid laws. And 
the same is equally true of all laws, 
however high or holy. They cannot be 
enforced against the combined force of 
public sentiment. But they are none 
the less valid laws, and it is the duty of 
courts so to declare and to hold all con- 
tracts made in contravention of them 
absolutely of no effect and utterly sub- 
versive of the true policy of the law. 
All contracts for the sale of spirits or 
wines, all wagers, all games, or sports, 
and all other things, however fashion- 
able, or of common occurrence, among 



men or women, of the highest pretence 
to culture and fashion, whether in a 
common beer saloon, or in the spacious 
and gorgeous saloons of Europe or 
America, if prohibited by law, or by the 
policy of the law, are equally infamous 
and discreditable to all parties concerned 
in them. And no evasion or circumlo- 
cution can render them respectable or 
valid in law, or worthy of the counte- 
nance of any court, whatever opinions 
we may entertain of the wisdom or jus- 
tice of such laws. The decisions are 
all in one direction npon the general 
question of illegal contracts, or those 
in contravention of positive law, as well 
as the particular form of illegality here 
presented. It would be idle to attempt 
to exclude this case from the general 
rule, because the primary meetings for 
nominating candidates are not recognised 
by any statutory enactments. They are 
intended to have, and do have, the most 
controlling effect upon the final elec- 
tions, and it would be absurd to limit the 
freedom of elections to the latter. The 
invalidity of all such contracts is dis- 
cussed in detail by Aldis, J., in Nichols 
v. Mudgett, 32 Vermont Reports 546. 
And we have said all we desire to say, 
upon the general question of the inva- 
lidity of contracts or property, or rights 
of action, held in conflict with the es- 
tablished policy of the law, in Spalding 
v. Preston, 21 Vt. Reports 9. 

I. F. R. 



Supreme Court of Ohio. 

THE UNION MUTUAL LIFE INSURANCE CO. v. SARAH A. 
McMILLEN. 

A life-policy issued by a foreign company, is not rendered void by the neglect 
of the company to comply with the provisions of the Act of April 16th 1867, pro- 
viding for the incorporation and regulation of insurance companies ; nor will such 
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neglect, in an action brought against the company on the policy, excuse the 
policy-holder from paying premiums according to the terms of the policy. 

Where a life-policy is made and accepted, upon the expressed condition that if 
the annual premium it not fully paid within the time specified, the policy " shall 
be null and void, and wholly forfeited," the failure to pay the premium avoids the 
policy. 

Where the policy also provides that no agent of the company, except the presi- 
dent and secretary, can waive such forfeiture, authority conferred upon an agent 
before the premiums became due to collect them, does not impliedly invest him 
with authority to waive the forfeiture. 

Notwithstanding the limitation upon the power of agents, declared in the policy 
in respect to waiving the forfeiture, the company is competent to invest such au- 
thority in any of its agents. The authority may be express, or it may be implied 
from circumstances, but the burden of showing it in either case, is on the party 
claiming the benefit of its exercise. 

An agent, having no authority to waive the forfeiture, acting in the interest of 
the assured, received the unpaid part of a premium on a forfeited policy, after the 
life insured had ended, for which he gave a receipt antedated, and forwarded the 
money to the company, concealing the facts as to such payment. Held, that the 
receiving of the money by the company, in ignorance of such facts, was no ratifi- 
cation of the act of the agent in receiving the money. 

The fact that the company, on tendering back the money so received, omitted to 
return certain notes given in part payment of premiums, but which the forfeiture 
of the policy rendered uncollectable, will not affect the rights of the parties in a 
suit on the policy; nor is the fact that the notes are payable to order material, 
where they show on their face the consideration for which they were given. 

Error to the Court of Common Pleas of Logan county. Re- 
served in the District Court. 

The action below was on a policy of insurance, issued by 
the plaintiff in error, in the name of Daniel K. McMillen, the 
husband of the defendant in error, and insuring his life for her 
sole and separate use. The annual premium was $33.32, which 
was to be paid on or before the first day of > December in every 
year, during the continuance of the policy. The policy bore date 
February 2d 1868, but in the body it purported to operate from 
the 1st of December 1867. 

The policy contained the following provision : — 

" Provided especially, and this policy is made, and it is accepted 
by the assured and the said Daniel K. McMillen, upon the 
express condition that if the amount of any annual premium 
herein provided for is not fully paid, with the interest due thereon, 
on the day and in the manner so provided for, then this policy 
shall be null and void, and wholly forfeited, and also that no agent 
of this company, except the president or secretary, can waive such 
forfeiture, or alter this or any other condition expressed in this 
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policy. . . . And it is also a condition of this policy, accepted by 
the assured therein, that in case it becomes null and void, for any 
of the above causes, or by forfeiture, or otherwise, all payments 
of premiums made thereon, and all dividend credits accruing 
therefrom and remaining unpaid, and all apportionments of profits 
thereto, shall also be null and void, and shall not constitute any 
claim against the company to any party." 

Durkee, the agent of the company at Bellefontaine, testified at 
the trial that, on the 1st of December 1868, when the premium for 
the second year became payable, he was absent. On the 11th of the 
same month, a few days after his return, McMillen came to him 
and executed the premium note for $16, and the cash note for $8, 
dating both as of the 1st of December, but no money was paid. 
McMillen requested the agent, when he was about to remit to the 
company, to call on him at the post-oflBce and get the money, which 
the agent promised to do. When the agent was about to make his 
next remittance, he called on McMillen and said to him he would 
like to have the cash part of his renewal for 1869 — $8.32. Mc- 
Millen remarked that he was busy making up the mails, and had 
not then time to stop, and asked the agent if he would not be 
remitting again in a few days. The agent answered that he would 
be, and said that when he next remitted he would let McMil- 
len know. This was the last conversation between them. The 
agent stated that when he made his next remittance he never 
thought of McMillen. 

McMillen died on the 2d day of March 1869. On the morning 
of that day, and while McMillen was in a dying condition, the 
policy in question became the subject of conversation between 
Durkee, the agent, and some others who were friends of McMillen. 
Durkee informed them of the facts in regard to the last premium. 
On one of them expressing regret that the money had not been 
paid, Durkee stated that he did not think it would make any dif- 
ference whether the money was paid at that time or not; that he 
considered it his fault, and not McMillen's. One of them remarked, 
that if be had the money, he would pay the amount of the unpaid 
premium, and expressed a desire to borrow the money for the pur- 
pose. Durkee handed him $10, and gave him directions to deposit 
it in bank to Durkee's credit. The $10 was on the same day 
so deposited, but before the deposit was made, McMillen died. 

On the same day, Lyman Dow paid Durkee $10, for which he 
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took a receipt, antedated to February 2d. A copy of the receipt 
is as follows : " Received of L. Dow, for D. K. McMillen, to be 
credited on life insurance policy, this 2d day of February 1869. 
E. Durkee." 

On March 4th, Durkee reported the policy to the company as 
renewed December 11th 1868, and enclosed the two renewal notes 
before referred to, and $9.32, the cash part of the premium. The 
report of this renewal was made by adding it to his previous 
monthly report of February, which had been returned to him by 
the company for certain corrections. At the same time, he advised 
the company of McMillen's death, and in explanation of the omis- 
sion to include the renewal in his former reports he said : 

" On the 11th of December he came to my house and executed 
the notes I here enclose, and it was my fault their not being put in 
a former report, he saying to me, ' When you want the cash, call 
at the post-office,' he being chief clerk there. My report, 15th 
December 1868, should have included his account, but as I went 
to the bank for the draft I called, but did not find him, and did 
not send the renewal." 

In the letter of the president of the company, acknowledging 
the receipt of the letter of Durkee of March 4th, with the enclo- 
sures, he stated that it appeared from the report that the renewal 
premium on this policy, which was due December 1st, was not 
paid until December 11th. He further stated that Durkee was 
not authorized to receive it then; and that the policy was not in 
force March 2d, when McMillen was reported to have died. 

On the 25th of May 1869, the superintendent of agencies of 
the company went to Bellefontaine to investigate the facts in re- 
gard to the payment of the premiums on the policy. On ascer- 
taining them to be as before stated, he tendered back the money 
paid on the last premium ; but the tender was refused. The two 
notes taken by Durkee on December 11th 1868, and forwarded to 
the company March 4th 1869, were not tendered back. 

On these facts, the court (trial by jury having been waived) 
rendered judgment for the plaintiff. The case was taken to the 
District Court, where it was reserved for decision by this court. 

West, Walker £ Kennedy, for plaintiffs in error. 

Wm. Lawrence and J. H. Laiorence, for defendant in error. 
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The opinion of the court was delivered by 

White, J. — It is admitted by the pleadings that the plaintiff in 
error is a foreign corporation, and that, at the time of the issuing 
of the policy, and until after the matters in controversy arose, it 
had failed to comply with the requirements of the Act of April 
16th 1867, "for the incorporation and regulation of life insurance 
companies." S. & S. 218. 

By this statute it is declared, among other things, not to be law- 
ful for any agent to act for such corporation, in taking risks, col- 
lecting premiums, or in any manner transacting the business of life 
insurance in this state, except upon compliance with the provisions 
of the act. 

The party violating the act is declared to be subject to a penalty 
of five hundred dollars for each violation, which is to be sued for 
and recovered in the name of the state. 

The company claims that its failure to comply with the statute 
renders the policy void, while it is insisted, on the part of the as- 
sured, that the effect of the statute is not to invalidate the policy, 
but to render a compliance with its terms, by the payment of pre- 
miums, unnecessary to the maintenance of her action. 

Neither of these positions can be supported. The prohibition in 
the statute is against persons acting for companies that have not 
complied with 'the prescribed conditions. Such persons alone are 
made subject to the penalty. 

Whether the statute was meant to invalidate policies issued by 
companies in contravention of its provisions, is to be determined 
from a consideration of the statute as a whole. 

The object of the act is not to make the business of life insur- 
ance unlawful. The statute is designed for the protection of policy- 
holders and others dealing with insurance companies. To this 
end, it is made unlawful for persons to act on behalf of such com- 
panies until the provisions of the statute have been complied with. 
But we do not think it was intended to devolve on persons dealing 
with the companies the duty and risk of ascertaining whether they 
had complied with the statute. On the contrary, it seems to have 
been the intention of the legislature to rely on the penalties im- 
posed as sufficient to insure such compliance. 

In regard to the claim that, notwithstanding the company is 
bound by the policy, yet the other party is excused from perform- 
ing its condition, it is only necessary to say that if the policy 
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operates at all, it must operate according to its terms. The plain- 
tiff's action is founded on the policy, and was brought to enforce 
it against the company. The liability of the company, under the 
agreement, cannot be separated from the conditions on which it 
was made ; and in undertaking to enforce it, the plaintiff is bound 
to show that these conditions have been performed. 

As the statute does not render the policy void, the main questions 
arising in the case are : 

1. Was the policy, at the time of the death of McMillen, a valid 
and subsisting obligation against the company ? 

2. If it was not, did the company by its subsequent conduct 
ratify the previously unauthorized acts of the agent in receiving 
payment of the premium which became due on the 1st of December, 
1868 ? 

In considering the first question it is to be observed that the 
body of the policy contains a provision which declares that the 
policy is made and accepted upon the express condition that if the 
amount of any annual premium is not fully paid, on the day pro- 
vided for, then the policy shall become null and void, and wholly 
forfeited ; and also that no agent of the company, except the pres- 
ident or secretary, can waive such forfeiture, or alter that or any 
other condition of the policy. 

The parties were at liberty to contract in their own terms ; and 
where no rule of law or of public policy is contravened, the terms 
thus employed must furnish the standard for determining their 
rights under the contract. 

By the terms of this policy, full payment of the annual premium 
on the day provided for, was necessary to its renewal or continu- 
ance. As a consequence of the failure to make such payment, it 
is expressly declared that the policy shall become " null and void, 
and wholly forfeited." Hence, if there was no authorized exten- 
sion of the time of payment, the policy had ceased to be operative 
long before the termination of the life insured. 

This brings us to the question as to whether Durkee, the agent, 
had authority from the company to extend the time for paying the 
premium, or to bind the company by receiving it after default. 

It is declared in the policy that no agent of the company, except 
the president or secretary, can exercise such authority. Never- 
theless, it was competent for the company to invest Durkee, or any 



616 UNION MUTUAL LIFE INS. CO. v. McMILLEN. 

other of its subordinate agents, with like authority, if it saw fit to 
do so. 

But the authority must exist before effect can be given to the 
act of the agent varying an express condition of the policy, after it 
has once taken effect. 

The authority may be express, or it may be implied from the 
previous dealing between the company and its agents, or from other 
circumstances. But in whatever form its existence is asserted, the 
burden of proving it is on the party claiming the benefit of its 
exercise. 

The evidence as to the mode of doing business between the 
company and the agent, is limited to what appears in the state- 
ment. Nor is there any evidence showing the system or method 
adopted by the company for conducting its business from which 
the authority claimed for the agent can be inferred. And after 
careful consideration of all the evidence in the case, we are unable 
to discover any sufficient ground to warrant the conclusion that 
the agent was authorized to extend the time of payment, or to 
bind the company by waiving the default. 

We have no hesitation in saying that thero is sufficient in the 
case to show that it was the duty of the company to afford the 
policy-holder the opportunity of paying the premium at Belle- 
fontaine, where the agency was established and the policy taken. 
And although the agent was absent at the time the premium be- 
came due, it does not appear that McMillen was ready or desirous 
to pay it during his absence. On the contrary, on the agent's 
return, which occurred within a few days, McMillen had the op- 
portunity to make the payment. He gave his notes for part of 
the premium, but neglected then to pay the part that was due in 
money, as he also did on one or more subsequent occasions when 
called on for it. The consequence was that the policy, at the time 
of his death, did not subsist as a valid obligation of the company. 

Nor do we think the company, under the circumstances, can be 
held to have ratified the act of the agent in receiving payment 
after the policy had lapsed, and the life insured had ended. 

Ratification by the company implies a knowledge on its part of 
the facts, or a case in which it was its duty to know them. Durkee 
was evidently acting in the interest of the plaintiff in concealing 
the facts from the company. This is apparent from the circum- 
stances connected with the receiving of the money, from the ante- 
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dating of the receipt, and from his report to the company. There 
was no change of circumstances between the time the money was 
received, and the time it was tendered back, that can affect the 
rights of the parties. 

We think there is nothing, therefore, to estop the company from 
showing the facts, and it is apparent that as soon as the truth be- 
came known the company tendered back the money. 

Neither do we think the retaining of the notes by the company 
to the time of trial, can be held to give effect to the policy. The 
notes and the policy are to be taken together as parts of the same 
transaction. The policy is expressly referred to in the notes. In 
the premium notes, it is stipulated that their acceptance is in no way 
to affect the condition of the policy respecting the forfeiture thereof. 

The other note is stated to be given in part payment of the 
annual premium on the policy ; while the policy itself provides that 
it is to become void, if the annual premium is not fully paid at 
the specified time. On the forfeiture of the policy the considera- 
tion of the notes failed, and they ceased to be collectible. The 
failure of the company to tender them back was, therefore, a 
matter of no materiality to the rights of the parties. 

There are cases, no doubt, in which equity would relieve against 
the forfeiture of a policy, or the company would be estopped from 
insisting upon it. But the evidence does not bring this case within 
either class. And while it is true that in life policies, punctuality 
in the payment of the premiums is of the substance of the con- 
tract, yet it is also true that it is a contract eminently requiring 
good faith both on the part of the company and of the policy- 
holder. 

The motion for a new trial ought to have been granted. The 
judgment will therefore be reversed, and the cause remanded for 
a new trial. 



Court of Appeals of Kentucky. 
GRAVES et al. v. LEBANON NATIONAL BANK. 

A National Bank is not bound to make a formal acceptance of a cashier's bond. 
Acceptance will be presumed from the presentation to and retention by the bank, 
and the entry of the cashier on his duties. 

The sureties of a cashier are liable for default made after the execution of their 



